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UNITED STATES OF AMERICA 
vs. 
THEODOUS MCNAIR 


Appeliant 


————— 
JURISDICTICNAL STATEMENT 

Theodous McNair, the appellant, was convictec| in the 

United States District Court for the District of Columbia 


violating D. C. Code (1551) Sec. 22-2301, Robbery, | ane D. 


| 


Code (1961) Sec. 22-502, Assault with a Dangerous Weapon. 


District Court had jurisdiction to try the appellant for such 


offense, 18 USC 323. 


Judgment of conviction was entered on June 28, 1968 ane 
| 


appellant's motion for leave to prosecute on appeal without 
| 


prepayment of costs was granted on August 22, 13568, 


This Court has jurisdiction upon appeal to review the 


| 
judgment of the District Court uncer 28 usc 1231. 


STATS iENT OF THE CASS 


On pa si ae complainant, riax Silverman, left 


his store on 7th Street, N.W., Washington, D.C. carrying a box 
containing approximately $4,000 in cash, with the intention of 
making a dedosit or the aoney in a bank on <th Street, N.E., 
Washington, D.C. (TR. 32-33). The complainant testified that 
after he walxed into a 7th Street packing lot to get his car, 
@ man walkec up to hia in the niddle of the parking lot, stuck 
@ gun in his irids anc demanced the box of money. (TR. 82) As 
the complainant raiseo his hands the gun went off (TR. 83). 
Following the discharge of the gun, the assailant struck the 
complainant on the head with the gun (TR. 34), grabbed the box, 
and ran away (TR. 34). The complainant testified that the 


confrontation lasted only about a half a minute (TR. 84). 


On Sunaay, May 14, 1267, complainant identified the 
ee 


Gefencant, Theodous McNair, as his assailant (TR. 149) fro. 
a series of eight photographs shown to hia» by the Robbery 
Squad of the Metropolitan Police Department (TR.147). 


On the date of trial, day 22, 1368, complainant identified 
ee 
the defendant as his assailant at a lineup proceeding in the 


_ 


Court room immediately prior to the Trial (TR. 470-41). 


Spe a 


STATE-IENT OF POINTS OWN APPEAL 


The recorc does not affirmatively show that the Gefencant 


was present when the jury asked for additional instructions 
| 


which exror was prejudicial anc harmful to the Cefendant. 
| 


The admissipiiity of a lineup icentification ianediately 


prior to the triai which was «ore than one year after the 


defendant was arrested was uaculy prejudicial 


defendnat and in violation of the due process 


jto the 


| 
jclause of 


the Sth Awaendment of the United States Constitution. 


There was insufficient evidence to enable the 


find the defendant guilty beyond a reasonable 


jjury to 


doubt. 
| 


ARGUANENTS 
I 
Tae frailure o£ cne record co affirmatively show thac 
€cendant war present wnen the jury asked for additonal 
prejudicial .o cne defendant. 

Ic is a leading principle in criminal law that aster an 
indicrwent, nothing shall be done in che aosence of the accused. 
Purtuermore, where persoual prese:ce is necessary in point of 
lay, the record «usc sas cne Laci. Lewis v. U.s., 145 U.S. 
373, 13 S.Cc. 1335, 35 L.3d. 1011 (1332). Ic has also been 
Getermwined that the rule o£ presence is required when addicional 
inscructions are given to the jury after supaission of the case. 
Shields v. U.S., 273 U.S. 533, 47 $.C:. 473, 31 L.Ed. 787 (1927). 
The substance of these rules is now incorporated i: Rule 43 >s¢ 
the federal Rules 2 Crininal Procedure. 

In che instant case, after the jury had been given che case, 
@ nove was ge: < 55 .iie@ Courc regquegting information as t> when 
the colored picture oc McNair sed in tne photographic identiti- 


cation nad been caxev. (TR.255) The record does not show thar 


the defendant wae present when cae additional iustruction was 


given. 
The case of Walker v. U.S., 115 U.S.App.D.C. 221, 322 F2d 
434 (1963) holds -nat che non voluntary aosence of the de.iendant 


does not require a reversal iz the record shows with reasonable 
4 


certainiy thai cuch absence did not prejudice che dexendant's 
| 
suostantial rights. In Walxer the court deterined that tne 
| 
communication had ..o cendeucy t> inzluence the verdict agains-< 
ae eS eee Se . : al 
the derendant since th= note iuvolved ais co-defendants. In 
tne case at bar, che guestion asked sy tne jury involved che 
identification evide.ce upon “nich cae prosececion|based its 
| 
It ic clear cuat the absence of the defendant in such a 


situation is prejedicial since, unlixe tne Halser case, che 


question directly concerned che detes:dant. 


| 
A guestion 2 law asked oy a jury in the form 9f an 
addicional instruction in the absence of the de cendant is not 


| 
| 


per se prejudicial and therefore, no- reversiole error -Estes v. 
| 
U.S., (C.A. 10), 335 #.2€ 609 (1954). However, the communica- 


tion in the McNair case does not involve a question or law but 


one o£ ract and the CeYendant should nave been present in order 


to aid in his degense. The additional comaunications »etween 
the Court and jury in the absence of defendant clearly concerned 
une detendaat avd had a cendency to i:fluence the verdict 


| 
| 
| 
| 


against him. Walker v. U. S., Supra. 


Since the conviccion ox the derendant is based'on the evidence 
| 

o£ a photographic identification, his absence during the coimuni- 
| 


cation involviny chis evidence afYected the substantial right of 


che defendant and was cnereby reversible error. 
5 


It 

The use of the lineup identification imneciately prior 
to the beginning of the triai for the defendant (TR. 41) and 
the sudsequent ad.aission of such pre-trial identification 
(TR. 35-37) was prejudicial as it was in violation of the 
requirements for due process of law of the Fifth Azendment of 
the Unitec States Consitution. The Appellant was arrested in 
way of 1267 after the victia identifieo him as his assailant. 
On ay 21, 156% prior to the trial, the defenéant's counsel 
asxed for a pre-trial lineup to take place within the Court 
room (TR. 41}. The Government had a full year to conduct such 
a lineup to support the photographic icGentification of the 
defendant. However, no such lineup was held. The defendant's 
counsel was forced to conduct his own lineup to insure the 
credibility of the photographic identification and to protect 
the defendant, fron a tainted in-court identification. That the 
Gefencant hac to hurriedly set up this procedure after the 


government hac had aaple opportunity to conduct such a lineup 


violated the fundamental concests of fair play and the due 


process clause of the 5th Amendment of the U.S. Consitituion. 
Stovall | Ve Denno, 38% US 293, 16 sine oe 2d 1139, 87 Ser 1367 


ve 


(1367). The conceot of fair play ust also include the notion 
that the prosecution as well as the defense counsel «aust 


consicer the rights of the accused. Rochin v. California, 


342 US 165, 36 Led. 1283, 72 S. Lt. 205 (1351). 
6 


Furthermore, the lineup idcentification prior to the 
trial was not conducted within a sterile vacuua. fhe 
complainant, though outside the Court rrou, «ay well have 
seen the Gefendant brought into the Court roon uncer the 


supervision of the riarshalls, prior to the lineup identification, 


thus allowing the choice of the assailant to be pre-cGetermined. 


| 
The excitement of trial @@ manifested by ones nervous systen 
| 


may well have distinguished the cefendant from the|others in 
the lineup, thus affording unnistakeable identification by the 
complainant despite the siailarity of the lineup participants 
as to color, haircut, and dress (TR. 41). United States of 
America v. Wade, 388 US 218, 18 L. ed. 2d. 1145 S7/S. Ct. 1226. 
| 
It was a violation oc fundamental justice and/in derogation 

of the due process clause of the Fifth Amendment to allow the 
complainant to testify that he had identified the defendant 
during a lineup in the Court room immediately prior to the 
trial since such a lineup was unfair and prejudicial to the 


defendant. 


The totality of the evicence was insufficient) for a jury 
to have foune the appellant guilty Deyond a reasonable doubt. 

The conviction in this case was based on neoeraentic 
identification of the defendant by the complainant six -naonths 


after the complainant had had a thixty second confro. tation 


with his assailant. 


The law requires that a jury is prohibited from convicting 


unless it can say that beyond a reasonable Goubt the defendant 
| 


is guilty as charged. Scurry v. Unitec States of America, 120 


| 
U.S. App. D.C. 374, 347 F 2d 468 (1965). 
| 
Based on the facts in the case anc the evidence of a 


| 
brief confrontation between the couplainant and assailant, a 
photographic identification more than six months later and a 
pre-trial lineup identification iunediately before trial and 


| 
one year #¢fter the photographic identification, the jury 
| 
could not have found that the defendant was guilty beyond a 


resaonable doupnt. 


CONCLUSION 
Wherefore it is respectfully subuitted that the judgnent 
of the District Court should be reversed and the case remanded 


for new trial, 


